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CAMPAIGN FINANCE/Issue Advocacy-Express Advocacy

SUBJECT: Paycheck Protection Act . . . S. 1663. McConnell motion to table the Snowe/Jeffords amendment No. 1647
to the McCain/Feingold substitute amendment No. 1646.

ACTION: MOTION TO TABLE FAILED, 47-50

SYNOPSIS:  Asintroduced, S. 1663, theyehaeck Protection Act of 1998, wplohibit coiporations and unions from assegsin
workers dues or fees that will be usedgolitical activities unless those workegise prior written, voluntay
permission for such assessments.

The McCain/Feigold substitute amendment would makepalitical party contributions suject to strict "hard-mong limits,
and would broaden the definition of f@ess advocat (which would make much more of tipelitical speech of indpendent
groups sulpect to strict contribution limits and perting requirements). The text of the amendment is identical to the text of the
McCain/Feirgold canpaign finance bill considered last session. For details, see vote No. 12.

The Snowe/Jeffords perfecting amendment to the McCain/Feingold amendmentould strike section 201 (on gress
advocag) and add alternaggrovisions. In lieu of the McCain/Fegold larguage, the Snowe/Jeffords amendment would define a
new catgory of regulated peech called "electioneegncommunications.” A foupart test would be used to determine if a
communication fell into this new cajay: it would have to refer to a clegidentified candidate for Federal office; it would have
to be made within 30 ga of aprimary or 60 dgs of ageneral, pecial, or runoff election; it would have to be broadcast from a
television or radio broadcast station; and it would have to be broadcast from a station whose audience included the elec
involved. Newscasts and editorials would be eptgumless the were made from broadcast stations that were owned or controlled
by political parties, committees, or candidates). Communications that wagriated as capaign expenditures or indeendent
expenditures would not also begidated as electioneegncommunications. The amendment would define anpewident
expenditure as an @enditure: that epressl advocated the election or defeat of a cleaténtified candidate; and that was not
provided in coordination with a candidate. Electionepcimmmunications made in coordination with a candidate wouldjbhtated

(See other side)
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as contributions rather than as electiongecommunications. Labor unions and panations would be barred from ugitheir
general funds tpay for electioneerig communications. Thecould use funds from thegiolitical action committees (PACs), the
contributions to which are voluntar501(c)(4) coporations (noprofit corporations that are not tax-exeth could make
electioneerig communications owlif they did not receive anfunds from entitieprohibited from makig such communications.
If a 501(c)(4) coporation received ansuch funds, it would have to create gregated account similar to a PAC if it wished to
make an electioneedgrcommunication. As soon asyaentity soent $10,000 in an electiogae on electioneergicommunications,
and for each $10,000 ipent thereafter, it would beqeired to rgport to the Federal Election Commission the names and addresses
of donors for those communications if yhgave $500 or more over ay2ar period. Donor limits would not bplaced on
electioneerig communications.
Debate was limitedybunanimous consent. After debate, Senator McConnell moved to table the Snowe/Jeffords amendment.
Generaly, those favorig the motion to tablegposed the amendment; thoggosing the motion to table favored the amendment.
NOTE: After the vote, the amendment wasdd Ly voice vote.

Those favoringthe motion to table contended:

Our collegues have listened to our criticisms of the undleglsubstitute amendment and have crafted this amendmegbada
faith effort to answer some of those criticismge&fically, they have rewritten the section that wopldce free-peech restrictions
on issue advocgcand thg havegiven workers somerotection from havig their mong involuntarily collected and used for
politics by unions and cqorations. Our collegues' amendment would eliminate some of the constitutablems, but it would
retain others and would create new gracess andageial protection violations. Even if it did not create npreblems, thogh, we
would be unable to gyort it. While we @preciate the need for cgmomise in the lgislative process, we also note that the
Constitution cannot be cqromised. Senators must nevepgart aproposal on the basis that is has fewer unconstitutional features
than an alternative. Additiongllit still is predicated on the same, falsemise that Cagress needs to ppress the amount of
political speech that is not controlledy lzandidates themselves. We believe ghhaimise is undemocratic and extreyngargerous
to our rgublic.

The gproach takenour collegues on issue advogabas been to redefine issue ads that meet certain criteria asypeew t
of communication, which tlyecall an "electioneersncommunication” and which tiigropose to rgulate. In an effort to make their
proposalpass constitutional muster, our cotleas have created apést, "bright line" test to distiguish between ungelated issue
advocag and ads that tlyevant to rgulate as "electioneeigd’ That test calls for the galation of television and radio commercials
that mention a candidate's name (unless the commercigisicifer by the broadcasters as "news" or as "editorials"pandded
that the broadcasters are not soppe df 'political” group), that are broadcast within 60ydaof an election or 30 ga of aprimary,
and that are broadcast in areas wheng thay be heard Y the electorates involved. We are not certain if our cgllea believe
that the areproposing a new definition for epress advocgcor a new catgory of issue advocaahat can be gulated. Either wg
though, theirproposal is unconstitutional.

Thouwgh the definition in this amendment is much clearer than the definition in the yingevicCain/Feimgold substitute
amendment, more isqaired of a test than that it be clear. A clear test that gleiiates constitutionalghts cannot be gyorted.
Though our collegues have a vgrdifficult time acceting the fact, the Sueme Court in Bucklev. Valeo and in numerous
subs@uent cases has without variation affirmed thatress words of advocgcsuch as "vote for" or "votegainst,” must be
included in an indeendent communication before it can bgulated. Our collegues’ test does not make that definite distinction
and it is thereforeybdefinition unconstitutional as a means gfulating express advocac If agroup simply mentioned a Member's
name in an ad, withogiving the slghtest hint of whether it gyorted that Member's reelection, it could result in gnatip havirg
its peech rgulated. Far from meetithe Sgpreme Court's "egpress” words test, not even an fiied" or "slight indication" test
would be used. The ads it wouldyutate cleany do not fall within the Spreme Court's definition of gxess advocac

Thequestion, then, becomes whether it is constitutionglace restrictions on thgge and content of some issue ads, as well
as restrictions baseghan whom ipaying for such ads, because that is what isdppinposed ly the Snowe/Jeffords amendment.
Our collegues' amendment wouldg@ate broadcasts gniSome Senators hagiven the honest glanation that thewant to limit
broadcasts because yhare the most effective form of communication. We note, however, that the Constitution dgies not
Americans the fregpeech rght to atterpt to influencepublic policy decisions in oyl the most ineffective meapsessible. We note
also that new duprocess andaeial protectionproblems would be raised/Isaying that ary newspaper, handbill, cable, raf or
other communications would be unrestrictedydmoadcasts would not be. Our coliaasjustify this ingjuitable treatmentyp
saying that broadcast licenses are a limipedblic good that can be gelated. In regonse, we believe that it isghily questionable
to sy that it is in the Public interest" to rgulate issue advocg@ds. Americans have, need, and deserve to havelthéoprivacy
in their associations, and theertainy do not lose thatght if they attenpt to have an influence on tpablic phere. Our collegues
then create evagreatemproblems ly distinguishing between favored and disfavorgmbech of broadcasters. Hhebviousy think
that peechpaid for by broadcasters themselveg®od geech, because their amendment would carve out anpdrenfrom



Page 3 of 4

FEBRUARY 25, 1998 VOTE NO. 14

regulation of suchgeech. However, thyethen add another distinction bas@miwho is darig to eak--thg say that "political”
broadcasters would not be exgn©Our collegues are basicgllsaying that on{ some broadcast stations could rup slanted news
stories and editorials thi@vanted and remain ex@irfrom regulation. Those owners would have frgeach rghts that no other
Americans ejoyed. "Political" owners and non-owners whochased time would have thegegch rgulated. We spposepublic
policy groups could by broadcast outlets, but would the FE€echpolice then ty to define them agblitical" owners when the
ran ads?

The controllirg case on therivacy rights of associations gaged in thepublic ohere is NAACP v. Alabama, in which the
Suypreme Court ruled that the NAACP could not be forced to disclose the names of its membgmscasftinpursuirg its policy
goals. The Court wrote in that case that "It igdrel debate that freedom togage in association for the advancement of beliefs
and ideas is an inparable apgect of the libert assured ypthe Due Process Clause of the Fourteenth amendment, which embrace
freedom of peech . . . It is immaterial whether the beliefsghtuo be advancedybassociatiorpertain topolitical, economic,
religious, or cultural matters . . . In the domain of thesepedisable liberties, whether gfeech press, or association, the decisions
of this Court recgnize that abrigement of such ghts, even thogh unintended, mainevitably follow from varied forms of
government action." Some Senators have said that the @stirhade an expéon in that case because disclosure would have
resulted in economic and evehysical rerisals @ainst NAACP members. However, nothiim that case indicated that the Court
was makiig a narrow exgation. The Court did not in gnway indicate that the FECpeechpolice would be in chae of decidilg
whether or not angroup had a lgitimate reason for wantgto keg the names of its donors secret.

We concede, and are thankful, that our colles have tried to find commagnound with this amendment. Unfortungtethey
are still on the wrogside of the Constitution. Issue advogabould not and nyanot be rgulated. Our collegues have lamented
the rapid growth of such advocg¢cwe have told them, in debate after debate oveyehes, that thehave ensured that result with
their ill-advised campaign finance laws that are on the books. yhave shovedpendirg into issue advocacby restrictirg
canpaign gpendirg and exyress advocac(the Spreme Court evepredicted this result when it first issued its Bugldiecision).
Trying to shutpegple wp in elections is likgutting a rock orjello--clanp down on one area, and itgsing to ooze out in others.
Adding to the effect has been thpwth of the Federal Government. The Federal monolitigiasn uncontrollabf, and as its
control overpeqle’s lives has escalated so has their interesyimgtto influence its actions. Outside of a quete regimen of
censorsh, including of thepress (which the Snowe/Jeffords amendment woulghbeith its distinction betweepolitical and
norpolitical broadcasters), cgraign gendirg cannot be restricted. We add that paign oendirg should not be restricted. jnior
debates, and in this debate, we hageed that the best antj#ee is sunshine, but we have nogaed that the best antj#e is
sunshine on areas like issue advgdhaat areprotected iy privacy considerations. Remove or substantigdiise contribution limits
and reguire immediate disclosure and funds will ongeia flow throwgh canpaigns. Thegrowth of issue advocgicpendirg, which
is rightly private, will be reversed. Americans will be ablgudge for themselves, with their votes, whether influence isgoein
bouwght with contributions.

Our collegues olpect to issue advocgaommercials thatppear at the end of their camgns. The are vilified (or their
opponents argraised), and thedo not like it. Imgine--an election mabe influenced ¥ such commercials. Wh the utter
effrontely of peqple darirg to talk about issues that gnaffect howpegle may vote! We, on the other hand, see such commercials
as evidence of a vibrant demograeven thogh we have been their fijgent tagets.

We ma not realy be that far part from our collegues on this gect of the carpaign finance debate. Issue ads cannot and should
not be rgulated; if campaign ads were not restricted and wereyfdiisclosed, the result that the Snowe/Jeffords amendmeyings tr
for would be achieved. Fundjithat is currenyl beirg forced into issue adylzanpaign finance laws would remain in caaigns
and would be disclosed in accordance with constitutionabgulirhe amount bejngpent on carpaigns haggrown because the size
and intrusiveness of the Government gpasvn, increasig pegple's stake in influencinits policies. Americans have aghit to be
able tojudge whether influence is bajribought"; they should know, before tlyevote, who is contributimphow much to whom.
We do not want to limit the amount bgigpent on camaigns; it would be fundamentglivrong for us to ty to limit the amount
of speech in campaigns, and withoutpgendirg there cannot be effectivpeech. Disclosure of press advocacspendirg and direct
spendirg by candidates and thegiarties is constitutional and Ipfll; if our colleayuesquit trying to limit spendirg and rgulate
speech that is constitutiongland rghtly protected, a copromise ma yet be found. Our collgaes, thogh, are still on the wran
side of the Constitution, so we musgerthe defeat of their amendment.

Those opposinghe motion to table contended:

Our collegues haveiven us a shiftig tamget. Inprior debates, most of their cqhaints were over oysroposals to haveublic
financing of Federal elections. We removed thpsiposals, and thethen found new reasons to qaain. On the McCain/Fegold
amendment, thehave pent agreat deal of effort gtaining why they do not think that its restrictions on so-called “issue adytcac
advertisementpass constitutional muster. Those restrictions would broaden the definitiqgoressadvocac Our collegues have
said that the disagree with the clant and breadth of theroposed definition. Therefore, we have consulted with constitutional
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experts and have com@with a new pproach that those eerts, and we, believe meets our calless’ constitutional glections.

First, we have deveped a vey clear, 4part, conpletely objective test for decidopwhich ads to restrict. An ad would have to
occur within a pecified timeframe; it would have to mention a candidsitedime; it would have to be broadcast; and it would have
to be broadcast where it would be heaydHe electorate involved. No leewaxists for ag part of this test; each element would
be met or it would not.

Second, once it was determined that an ad needathtien, that rgulation would be limited to disclosure of donors ofjar
amounts. Lage donations, as the feme Court has ruled, cgrwith them the ppearance or actuajitof corrytion. Peqle
naturaly sugpect, and sometimes argit, that elected officialgive gecial lggislative favors to capaign contributors whaive
large donations. Thpurpose of disclosure, which our colfgees alwss purport to favor, is not to restrict information--it isgve
more information. Disclosure is the least restrictive meanggaofaton.

Third, and related, the amendment would gnépply to ad campaigns that exceeded $10,000 in cost. ghtthreshold was set
to make certain that burdens were matton smallgroups. Also, ad caiprigns that are below that amount are too smallydisat
they are havig a corryt influence on an election.

Fourth, the amendment would prepply to broadcasts. Almost all of the mgrapent on epress advocacads that are dislised
as issue advocg@ds aregent on radio and television broadcasts. ahus believe that it isppropriate for this amendment to
narrow in on broadcasts because that is wherertitdem is. Others of us apteased that oglbroadcasts would be tated
because thatpgroach is uguestionabf constitutional. Broadcaspasctrum is a limitegoublic good that is licensed, and which
Corgress can, should, and does license with conditions to ensure it isppsaatiately.

Though this amendment would draw a yegrlear, brght-line test to taget broadcast commercials that are obvipushlly
canpaign commercials, and thgh the ony requirement it would inpose would be disclosure, our colie@s still insist that the
Suypreme Court would strike it down. First, thieave said that it would violate theggeme Court's iguirement for egress words
of advocayg. However, as the 9th Circuit decision in thedatith case established, other testgpassible so log as thg are clear
and focused. Second, theave said that the Breme Court's decision in NAACP v. Alabama establishegh& fior groups to ke
their membersipilists anoymous. However, that case was gtimmal in that disclosure of members' names would have begn ver
dargerous for those members. Because the Snowe/Jeffords amendment wogbglgrib rich donors, not members, it is unlikel
that a situation such as occurred in NAACP v. Alabama would ever arise, but if it did, a court could makgtian.€kie rght
to anolymity is not neast so broad as our collgaes would have us believe. For instance, in Mciw. Ohio Elections, Justice
Scalia was vercritical about the qaposed scpe of that rht, and he noted that disclosure can bpftiein curbing "mudslirging”
and "character assassination" angroving our elections. Third, our collgaes have allged that the amendment would violate
dueprocess andauial protection rghts because it would onbpply to broadcasts. However, as we have alqanted out,
Corgress has aght to rggulate broadcasts in a manner that iymat regulate other methods of communication.

The Snowe/Jeffords amendment would also ban union apdration advertisig right before elections exptthrowh their
PACs, which contain owlvoluntay contributions. Due to the uqie legal privileges of unions and cporations, the constitutional
right of imposing such restrictions has Igrbeen recgnized. Our collegues who have coptained so strogly about unions
spendirg large sums of moneon elections without theermission of their members should rgaize that this amendment would
stgp most of that gendirg. We think that it is a fair, and constitutional, qmomise.

With the constitutional gbctions removed, thgpiestion becomes gnivhether it is @ood idea to clamdown on so-called issue
advertisirg by making the pegple whopay for those ads admit who thare. Our collegues s& no, but that is because yhare
insisting on the fiction that these ads are not seaedinpaign ads. The AnnenbgPublic Polig Center anagized the 1996 Federal
elections, and, usinconservative estimates, found that between $135 and $150 milliongbhrone-third, of all thegendirg
on those elections was on so-called "issue" advertisements. It further foundpletedit of those ads mentioned a candidate b
name, and 4fercent of those ads weparely negative. Thegrowth in issue advocgcexpenditures has beenmonential. The fact
that such a lge percentae of them ar@urely negative is a natural ogtowth of the fact that thepensors of the ads are allowed
to remain anoymous. Ads i candidates themselves are not sgatiee because tiggesult in voter backlash; no backlash can occur
against an angymous advertiser.

If it were not for the fiction that this amendment addresses issue adgertisibelieve that our collgaes would gree with us
that disclosure is good idea. We @e our collegues to stp pretendiry that the campaign ads that are tgeted ly this amendment
are real issue ads. We ge them to ppose the motion to table.



